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We need to negotiate, educate, organize, lobby, use the grievance and arbitration process, and fight in the courts.  We need to be there on every front pushing an equality rights agenda for workers with disabilities.  We need to be there fighting every act of discrimination.  We need to be in the forefront.

This paper examines and evaluates the way that Canadian trade unions respond to (a) the disability rights movement and (b) allegations of discrimination on the basis of disability. The methodology contained in this study is both sociological and legal.  First, the current conjuncture is assessed by situating the social position of Canadian trade unions in its historical context.  A brief historical description of trade unionism in Canada provides an outline of the institutional practices and social forces that have contributed to the development of Canadian trade unions.  The contemporary economic, political, and social context is then examined in order to illustrate the impacts of late 20th century economic restructuring and neoliberal labour legislation on Canadian trade unions.  Current initiatives towards trade union renewal, including movements to develop more inclusive and democratic practices within unions, are critically assessed, with specific attention given to the potential for models of representation and empowerment that might embrace the disability rights movement.  In the second half of the paper, key legal cases from the province of Ontario are examined.  The role of trade unions in supporting disability rights arbitrations is investigated and the implications for the advancement of disability rights through legal channels within the union movement is assessed.  It is concluded that while there is evidence to indicate that Canadian unions are making some attempts towards greater levels of internal democratization and more inclusive forms of representation, there remains the need to expand disability rights efforts within the labour movement, using the social-political empowerment model of disability,  to fully address the struggles of workers with disabilities.  

tc \l2 "   Trade Unionism in Canada 

Sociological analyses of trade unionism indicate that, historically, trade unions in Western, industrialized economies have been organized through several different models, each shaped by a variety of social forces, including the structure of the economy, the relationship between unions and the state, and social struggles within the unions themselves.  Each of these models will be outlined briefly below, in the Canadian context, in order to provide an historical background to the analysis of contemporary Canadian unions.   An historical approach to the study of trade unionism is a necessary component of this analysis as, as this brief review of Canadian trade union history will illustrate, trade union forms are highly dependent upon social and historical context.  As well, current models of trade unionism continue to be influenced by institutional practices and social forces that shaped trade unionism in earlier conjunctures. 
The initial labour organizations of the late 19th century were the craft unions.  These unions had their origins in craft-based ‘societies’ that began forming in Canada as early as the 1830s.  The unions organized themselves by trade and drew their membership from skilled wage-earners.  By the 1880s, the craft unions became highly oriented towards protecting their members and their crafts against the threats to the “dignity and self worth” introduced through industrial work.
  This included excluding apprentices, women, and ‘unskilled’ labourers, from membership, as all were considered a threat to the wages and job security of the skilled.
  It was not until the 1890s and early 20th century that attempts to develop broader-based unionism were undertaken on a large scale.

In response to the reorganization of production introduced through the industrial revolution, including mass production and scientific management, a form of unionism known as ‘industrial unionism’ began to emerge.  Industrial unionism, which was more broad-based and more militant than craft unionism, constituted a “full-fledged alternative” to craft unionism by World War I.
  Industrial unionism began largely in the resource-based industries, and was particularly strong in the mining industry.  It spread to other industries as industrial development proceeded.  The broader-based character of industrial unionism provided it with the capacity to incorporate larger collectivities of workers into its organizational framework than the craft-unions.  

In the post-World War II period, industrial unionism spread along with Fordist forms of mass production.  During this period a legal regime was developed that institutionalized a regulatory framework for a system of union recognition, collective bargaining, and union security.
  This legal regime significantly improved the legal rights of trade unions.  The labour rights for Canadian workers established by this system were not absolute, however, as the legislation also imposed a number of restrictions on those rights, such as limits on the scope of collective bargaining and the right to strike.
  Thus, the postwar system of labour relations promoted ‘responsible unionism’ in that it channeled union action towards bureaucratically administered grievance procedures and highly regulated strike actions.  In the context of the postwar period of economic growth, this model of unionism became entrenched within the North American political economy.  

Beginning with global economic crisis of the mid-1970s, the postwar system of labour relations in Canada experienced numerous attacks through aggressive capitalist economic restructuring. 
Labour market change and workplace restructuring during this period contributed greatly to the erosion of the workplace stability and union security established in the post-war period.  Notable trends include manufacturing decline, service sector growth, and decentralized production strategies.  The emergence of forms of ‘precarious employment’, characterized by outsourcing, homeworking, and subcontracting, has led to a growing part-time and contingent workforce.
  As well, successive governments have implemented legislative measures to restrict and eliminate the collective rights established in the postwar era, including federal and provincial wage controls, the increasing use of back-to-work legislation, and the amendment or rewriting of progressive labour laws by various provincial governments.
   

These trends place have served to increase dramatically the difficulties faced by union organizers and union activists.  Many service sector workplaces, which are often smaller and without a permanent, full-time workforce, can be much more difficult to organize than large-scale manufacturing plants.  As well, in the context of successive recessions, job insecurity reduced workers’ willingness to take job action.  Currently, the Canadian labour movement has adopted a number of different, and at times divergent, strategies to combat the changing nature of Canadian labour relations.  A coordinated effort has not yet emerged.  While some unions, like the Canadian Auto Workers (CAW), have opted for militant workplace tactics, others have undertaken strategies of “defensive accommodation”, choosing to accept, to varying degrees, the advances of capital.
  

Labour movement scholars have argued that the impacts of ‘globalization’, neoliberalism, recurring national economic crises, uneven transitions from industrial to ‘information’-based economies, the decline of social democratic political parties, and the internationalization of manufacturing production, have created a multi-dimensional crisis for trade unions worldwide.
  Many argue that the economic, social, and political transformations that have occurred since the 1970s, which include the development of tighter labour markets, long-term transformations in employment structures, and government attacks on trade unions, create the need for new union models.
  As Munck and Waterman state, “[a] new labour movement, a social movement around the question of work - understood in the broadest sense, is needed both by the old unions and the new social movements”.
  

In this context, many have begun to advance proposals for new models of trade unionism.  Hyman suggests that there are currently five alternative models for future trade unionism in Western Europe: the Guild, the Friendly Society, the Company Union, the Social Partner, and the Social Movement.
  Of these scenarios, the social movement model has received considerable attention from both labour movement scholars and activists.  This model of trade unionism emphasizes the intersections of workplace and ‘community’ struggles, and the need for trade unions to engage in actions outside the workplace.  The term ‘social movement unionism’ has been used to describe coalition efforts between social movements and labour movements, and attempts by unions to develop strategies to promote greater internal democracy and inclusiveness.
  

Studies of social movement unionism have explored the possibilities of developing the model on a widespread scale.  Waterman uses the term “New Social Unionism” to develop a model based on the integration of trade union and social movement efforts to challenge the current neoliberal social order.  Such a model will allow unions to play a role in creating a broad-based social project that extends beyond the workplace and creates a deeper basis of support for the principles of trade unionism.
  Similarly, Munck argues that there exists a widespread potential for union struggles to connect with the plurality of social movement struggles ongoing in civil society.
  What is central to these claims is that labour movements must shed homogenous approaches to social activism and workplace organizing and develop an openness to diversity and plurality in both representation and social activism.  This must include forms of representation that move beyond treating workers as a homogenous social group, as well as union strategies that are adaptable to the multiple forms of work that currently exist and are oriented towards broader social goals outside the workplace.
  Moody argues that the capacity to develop such a project exists; however, to broaden the scope of trade unionism will require struggles that must begin within the unions themselves to increase internal democracy and union militancy.
  For Moody and others, the key to union transformation and union strength in the current conjuncture lies in the participation and mobilization of all union members.   
There are a growing number of examples of initiatives based on the social movement model within Canadian unions, including efforts to develop more inclusive union structures and practices.
 Change, however, is slow and difficult. More specifically, many studies of trade unionism have found that trade unions maintain contradictory forms and functions within capitalist society, in that unions both promote and regulate working class struggles.
  In the context of the postwar period, trade unions became highly bureaucratized, thereby limiting their capacity to challenge the power structures of the workplace in a fundamental way.  The bureaucratic structures and practices of postwar trade unions have meant that union transformation in the context of labour market restructuring and globalization has not come about quickly.  


Throughout the 20th century, trade unions have improved working conditions for organized workers in Canada.  However, unions are currently exploring processes of renewal and reorientation in order to address the economic, social, and political challenges of the contemporary context.  As unions seek to develop new forms of organizing in the context of globalization and the ‘new economy’, one of the major challenges they face is to develop forms of representation that meet the needs of all union members.   
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An ‘equality-based’ perspective reveals another dimension to the contradictory character of trade unions: that unions can serve as sites for equity organizing, but that unions may also reproduce existing patterns of marginalization with respect to already-marginalized groups.  Thus, alongside the economic pressures on the ‘business union’ model discussed above, union activists have pressured trade unions to develop models of unionism that are more inclusive with respect to diverse union memberships and diverse workplaces.  Specifically, unions have felt increasing pressure to develop equity initiatives in response to demands from anti-racist, feminist, gay and lesbian, and disability rights activists, particularly since the early 1980s.   An ‘equality-based’ perspective reveals another dimension to the contradictory character of trade unions: that unions can serve as sites for equity organizing, but that unions may also reproduce existing patterns of marginalization with respect to already-marginalized groups.  Thus, alongside the economic pressures on the business union model discussed above, union activists have pressured trade unions to develop models of unionism that are more inclusive with respect to diverse union memberships and diverse workplaces.  Specifically, unions have felt increasing pressure to develop equity initiatives in response to demands from anti-racist, feminist, gay and lesbian, and disability rights activists, particularly since the early 1980s.   
There is a growing body of literature documenting the struggles of women and people of colour to combat racism and sexism within unions and to develop more inclusive union practices.  Feminist scholars have argued that analyses of trade unionism must to incorporate a feminist perspective to explore and expose the ways in which unions have promoted male privilege and marginalized women workers in both the workplace and the union.  Historically, trade unions have often either ignored the needs of women members and/or have actively prevented the organization of women workers.
  In the contemporary context, economic restructuring has contributed to increases in the proportion of women workers in contingent, part-time jobs -which are difficult to unionize - and declines in unionized jobs held by women, particularly in the public sector.
  The gendered character of both the labour market and trade unionism has led to both feminist organizing within the labour movement, and to proposals for alternative union models for women workers, including strategies of ‘separate organizing’.

Feminist and anti-racist approaches to the study of trade unionism point to the multiplicity of social relations that shape workers’ experiences, including “race, class, gender, sexual orientation, age, ability, language, and region”.
  With respect to race, along with racism within the workplace, people of colour have also had to confront established practices of racism within labour movements, such as lack of representation on union committees, lack of employment opportunities in union staff positions, and other forms of discriminatory practices.  These experiences of racism and discrimination are felt even more so by women of colour, as they are faced with the ‘double-disadvantage’ of race and gender.
  While union activists are attempting to confront racism within the workplace through their unions, change is slow in coming about.  While many unions have developed policies designed to address racism within the union, these policies are often not translated into shop-floor practice; thus anti-racist activists continue to pressure unions to develop more inclusive agendas.

Canadian Unions and Disability Rights

While much attention has been paid to equity struggles around race and gender, the issue of disability rights within trade unions has received little scholarly attention.
  Nonetheless, disability rights initiatives constitute a significant component of equity-based campaigns within the Canadian labour movement.  To assess these initiatives, this article draws upon interviews with representatives from the Canadian Labour Congress (CLC) and the Ontario Federation of Labour (OFL), and trade union documents produced by these same organizations.  The analysis is based on the approach used by Leah to assess anti-racist initiatives in Canadian unions.  Leah examined anti-racism within the following areas of union activity: policy development, union conferences, representation within union structures, promotion of employment equity in the workplace, and union education programs.
  In this study, legislative campaigns directed at disability rights issues are also examined.  Finally, the concerns raised by disability activists about the implementation of disability rights initiatives are assessed to determine the strengths and weaknesses of existing initiatives and the possible course of future union action. 

Current trade union disability rights initiatives are rooted in the ‘social-political’ or ‘empowerment’ model of disablement.  This model for understanding disability differs from earlier models, such as the biomedical and economic models.  Historically, the marginalization faced by people with disabilities, whether in employment or elsewhere, was seen to be a consequence of the impairments of the individuals.  In other words, it was a personal physiological defect that was the central cause of the problem.  This biomedical model of disablement was hegemonic for many decades throughout the West. In fact, the rise of the biomedical model marked a definite improvement in the treatment of disabilities. A product of the Enlightenment, it dispelled superstitious or religious notions prevalent in feudal times that people acquired disabilities because of past sins or the sins of their ancestors
. 

Nevertheless, the biomedical model of disablement has had an equally pernicious influence.  By focussing on the individual’s physiological impairment, it both stigmatized the person with a disability and deflected attention away from the structural and attitudinal barriers in the environment that create handicaps for people with disabilities. Consequently, people with disabilities remained marginalized and oppressed. At worst, it provided the ideological justification for a wide range of punitive environments, frequently requiring long hours of work at no pay, including asylums, sheltered workshops, institutions and hospitals
.  It also laid the groundwork for the eugenic theories that became popular in many Western countries the late 19th and early 20th centuries.  These dysfunctional philosophies were used to justify the sterilization of large numbers of people with disabilities.  Eugenic philosophy was taken to its ultimate conclusion in the Nazi extermination of tens of thousands of people with disabilities
.

Another major paradigm of disablement is the economic model.  This is arguably still the dominant paradigm in disability policy studies and its popularity grew in tandem with the expansion of the welfare state.  In this framework, disability, rather than medical impairment, became a crucial boundary category to distinguish between those deemed truly needy of social assistance because their disability made it impossible for them to work, and those workers regarded as undeserving.  Therefore, physicians like R. Fortescue Fox, a British researcher examining the rehabilitation prospects of veterans disabled in the First World War, drew a distinction between a biomedical functional impairment and the work limitations an individual may experience in performing routine activities
.  Indeed, the large numbers of veterans generated by, inter alia, the two world wars played a central role in fostering the development of the economic model of disablement where the impact on economic productivity was the central pillar of analysis
.   


Unfortunately, the economic model of disablement has been plagued with numerous problems that starkly underscore its fatal weaknesses.  First, the bureaucratic quagmire created by highly technical rules governing disability programs with very restrictive eligibility requirements is legendary amongst people with disabilities.  Hence, many people with disabilities are arbitrarily denied much needed social assistance benefits or services.  More disturbingly, as Bickenbach has noted, there is an inherent ambiguity between encouraging a minority of disabled people to remain in the labour market by keeping benefits extremely low and excluding the majority from labour market inclusion where they are deemed not to be sufficiently productive
.  It is clear that this tension stems from the fact that the bottom line in the economic model is efficiency.  Therefore, “demand-side accommodations” are marginalized since the goal is not equality or inclusion but maximizing efficiency
.

In recent years, however, we have witnessed a significant paradigm shift to what many disability rights activists call the social-political or empowerment model of disablement.  In this model, it is the physical and attitudinal barriers that are identified as the fundamental handicaps that cause the daily discrimination that people with disabilities experience in the labour market, as well as in educational settings and in accessing public services. Whereas the biomedical model focussed on clinical impairment and the economic model focussed on work disability, the central epistemological category in the social-political model is handicap. With the rise of the Independent Living movement in California in the 1960s, where disabled activists sought to challenge the structural and attitudinal barriers in society through advocacy and self-help leading eventually to a network of hundreds of Independent Living centres across the United States and Canada, the social-political model of disablement is now the dominant paradigm of the disability rights movement
.  The founding of the Coalition of Provincial Organizations of the Handicapped (now the Council of Canadians with Disabilities) was also a pivotal moment in the emergence of the social-political model.  Through the prohibition of disability discrimination in the Charter of Rights and Freedoms and in the various provincial and federal Human Rights Codes, however ineffectively and notwithstanding the absence of specific legislation like the proposed Ontarians with Disabilities Act, one can also see the growing influence of this model percolating, albeit slowly, through to the mainstream, including within the Canadian labour movement. 

Leah notes that policy statements and convention resolutions are often used to initiate equity-based activism within unions, as such statements “lay the groundwork for action programs, give legitimacy to(campaigns, and provide access to union resources”.
  Within the OFL, the first convention resolution regarding disability rights was adopted in 1963, with the OFL calling on “the Ontario Government to enact immediately legislation that would encourage industry and other employers to hire part of their labour force from the handicapped [sic.] group, such group to include epileptics.”
  The CLC formalized its commitment to disability rights in 1980 through its Policy Statement on the Disabled, which called upon the labour movement to provide assistance and support for people with disabilities in both the workplace and the broader community.
  In 1981 the CLC reiterated this support through its recognition of the International Year of Disabled Persons.
 

A number of policy statements and resolutions were developed by both bodies in the 1980s.  In 1981, the OFL convention adopted the Statement on Employment of the Disabled, which called for “the principle of equal access for disabled Canadians to a full range of opportunities in employment, accommodation, education, transportation, recreation and community services”.
  This statement called upon employers to initiate accommodation strategies that should include commitments to job modifications and the modifications of physical infrastructures.  As well, the labour movement was advised to develop workplace programs that would assist both injured workers in returning to work, and disabled persons entering the workforce for the first time.
  In 1987, the OFL’s Statement on Equal Action in Employment called upon the provincial government to enact legislation to eliminate segregation in the workplace based on disability.
  In the 1980s, the OFL also adopted resolutions advocating for accommodations both within ‘wider society’ and the labour movement, and calling for “making and expanding ‘formal links’ with the disabled community”.
  At the national level, in 1982 the CLC resolved to recognize and work with the Coalition of Provincial Organizations of the Handicapped (since renamed the Council of Canadians with Disabilities) in order to bring about “social justice for all disabled Canadians”.
  The Coalition adopted wide-ranging recommendations regarding the participation of persons with disabilities in the labour movement, including increasing the accessibility of trade union facilities, the development of educational materials, and the advancement of disability rights through collective bargaining.  

Both organizations expanded their formal commitment to disability rights in the 1990s.  In 1991, the OFL called upon the provincial government to end discriminatory employment practices based on Workers’ Compensation Board records and to establish regulations regarding workplace design.  Local union leaderships were provided with Accommodation Guidelines and Principles for Local Unions to assist disabled workers returning to the workplace in 1993.  And the 1995 OFL convention declared its support for services for people with intellectual disabilities, which was facing cutbacks in government funding.
  At the national level, the 1996 CLC convention called for discussion on a “universal disability plan” that would provide compensation for “costs of disabilities regardless of their cause and hold employers financially responsible for insuring against injury and disability incurred on the job”.
  Taken together, these policy statements indicate a growing formal commitment to disability rights within the labour movement.  Further, they exhibit an awareness of the need to eliminate barriers to employment for people with disabilities, thereby building upon the principles of the empowerment model.

This formal commitment is further demonstrated in union conferences organized to address disability rights issues.  These forums provide a space for union activists to come together to discuss common issues.  The CLC has held two such gatherings in recent years, in 1998 and 2000.
  The 2000 gathering was the first CLC National Disability Rights Conference.  It brought together disability rights activists from within and outside the labour movement.
  The conference produced recommendations to guide labour movement activities in the area of disability rights with respect to public policy and legislation, coalition activities, and promoting disability rights within the labour movement.  Similarly, in 2001 the OFL brought together representatives from affiliates to develop priorities and actions to promote disability rights within the labour movement in Ontario in a day-long ‘Think Tank’.  The recommendations and strategies developed in these gatherings assist in further policy development and highlight directions for needed union action.

The Public Service Alliance of Canada (the Alliance) has been particularly active in promoting the rights of people with disabilities through several disability rights conferences throughout the 1990s.  As far back as 1993, years before the CLC, it organized an Access Conference in Toronto to address issues related to disability accessibility and accommodation. In 1995, a second conference was held and a third conference was convened in 1999.  These conferences received partial funding from the Disabled Persons Secretariat and were organized by the Members with Disabilities Action Committee (MDAC) in cooperation with the Alliance as a whole.  One particularly important victory at the 1999 conference was the election of two Alliance Equity Representatives (Disability), on the basis of gender parity, to sit on the Equal Opportunities Committee (EOC), a national standing committee of the National Board of Directors. Topics discussed at the conference included disability insurance, employment equity, lobbying for disability issues, and workers’ compensation
.


In the context of growing pressures to ensure equity in union leadership and committee structures, both the CLC and OFL have established committees or working groups to coordinate disability rights initiatives.  Specifically, this work is accomplished through the ‘CLC Workers with Disabilities Working Group’ and the ‘OFL Persons with Disabilities Committee’.  As well, both organizations have Persons with Disabilities representatives within elected executive councils.  Within the CLC, this took place largely in the 1990s, with the Vice-President, Persons with Disabilities position created in 1999.
 

Employment equity in the workplace is a central area of union strategy in advancing disability rights.  In 1985, the OFL called upon its affiliates to “negotiate employment equity and job modification and rehabilitation programs for injured workers”.
  The employment equity agenda with regards to persons with disabilities includes ensuring principles of ‘non-discrimination’, accommodating persons with disabilities within the workplace, and negotiating return to work agreements for injured workers, including retraining and transfer arrangements.
  However, neither the CLC nor the OFL have the capacity to implement workplace-based employment equity policies.  These remain within the jurisdiction of local unions, and are subject to collective bargaining negotiations within the workplace.
  

A recent study produced by the CLC surveyed employment equity provisions contained in collective agreements in large workplaces.  The study assessed collective agreement coverage of anti-discrimination, job rights for workers with disabilities, and provisions regarding work environment.
  Of the agreements surveyed, just over 54% have a clause containing an anti-discrimination provision referencing one or more prohibited grounds covered in federal and provincial human rights legislation, including disability.  Of these agreements, 17.9% directly incorporate the human rights code for the provincial or federal jurisdiction.
  Provisions regulating the right to be transferred or retrained in the event of disability resulting from work are included in only 6.6% of surveyed collective agreements.
  These provisions do not cover those who incur a disability off the job.  Finally, ‘work environment’ provisions include “counselling services, work environment committees, job rotation and health and recreational facilities”, as well as accessibility, lighting quality, ergonomics, noise, and opportunities for job rotation.
  Approximately 78% of all agreements surveyed have no provisions covering ‘work environment’.  Quite clearly, as Wiggins states, “[t]here have been some gains made through collective bargaining in areas that are of benefit and importance to workers with disabilities, but a great deal remains to be done at the bargaining table”.

Implementing employment equity provisions has not been without conflict.  Specifically, employers may resist work environment accommodations due to perceived cost disadvantages.
  Within unions, workplace employment equity provisions may intersect with seniority rights, particularly in cases of injured workers returning to work.  This can lead to situations of conflict between workers, as the accommodation of a returning worker may impact upon the work assignment of another employee.  Both the OFL and CLC have clear policies on supporting the re-integration of injured workers.  In these situations, it is the role of local union leaderships to educate members as to the importance of accommodating the needs of workers with disabilities.
  However, while union leaderships have promoted principles and practices of employment equity, ‘backlash’ tendencies have been noted at the level of the workplace.

To further disability rights and employment equity, the CLC and OFL promote education strategies directed at both employers and employees/union members.  With respect to employers, this involves educating the employer as to the benefits to the entire workforce of establishing safe work environments and ergonomic accommodations.  With respect to employees, union education programs facilitate the introduction and promotion of employment equity and accommodation programs.
  Such union education programs are important as they constitute a ‘pro-active’ approach towards disability accommodation.  While taking a ‘pro-active’ approach can dramatically reduce tensions in accommodation cases, union education initiatives in the area of employment equity have not yet eliminated problems of backlash and resentment.

Finally, government relations constitute an important component of labour movement activity, particularly at the level of ‘peak’ bodies such as the OFL and CLC.  The most significant legislative campaign with respect to disability rights currently underway is the campaign to improve the social and political rights of persons with disabilities through an Ontarians with Disabilities Act.
  While the OFL is not centrally involved in the ODA lobby campaign, it nonetheless supports and works with the disability rights organizations promoting the act.
  Specifically, the OFL has called for an act that would provide comprehensive and mandatory coverage, stating that “a strong and effective [ODA] will benefit the people of Ontario and further our employment equity goals”.

The various strategies discussed above indicate a commitment within the Canadian labour movement to develop more inclusive practices with respect to disability rights.  Further, as they emphasize the need to remove barriers to employment and educate the broader community on disability rights, they indicate a grounding in the empowerment model of disablement.  However, like the anti-racist initiatives documented by Leah, the current disability rights initiatives of the labour movement do not fully address the barriers faced by peoples with disabilities.  More specifically, while both the OFL and CLC have taken many steps to promote disability rights both within outside the workplace, disability rights activists within the labour movement have identified many areas that require further attention.
  For example, the CLC Working Group for people with disabilities has called upon the CLC to expand both legislative campaigns and coalition efforts in the area of disability rights.  In terms of internal change, activists have cited the need to increase the participation of people with disabilities in all areas of union activity, including greater representation for people with disabilities within union bodies, the inclusion of disability-based employment equity provisions in union staff hirings, and strategies to increase the participation of people with disabilities in union conventions and gatherings.  Disability rights activists have also prioritized the need to improve existing union education strategies, and to better incorporate disability rights provisions into collective bargaining strategies.  Finally, many disability rights activists do not consider the labour movement to be the vehicle for their activism.
  Thus, there exists a need to further involve the labour movement within the disability rights community.

These concerns will be revisited in the concluding section of the paper.  The paper will now examine several recent arbitration cases on disability rights issues undertaken by Canadian trade unions.

The Duty to Accommodate Unionized People with Disabilities in the Workplace: Insights from the Arbitral Jurisprudence

In this section, we review selected recent Ontario cases from the arbitral jurisprudence to assess how unions are dealing with increased demands by workers with disabilities that their accommodation needs be taken seriously. We find unions have launched grievances on behalf of both workers with disabilities and union members affected by the implementation of accommodations for co-workers.  This underscores the difficult balancing act that unions must perform in promoting the equality rights of workers with disabilities, while at the same addressing the concerns that co-workers may have with respect to accommodation where their senority rights are threatened.


Since no union can afford to take more than a tiny fraction of the total number of grievances raised by its members forward to arbitration, an examination of a union’s conduct at arbitration is indicative of its commitment to disability politics. At the same time, it raises questions about the effectiveness of arbitration as a method of social change.

In Canadian law, employers and unions have a duty to accommodate a worker’s disability up to the point of undue hardship.  A disability may be defined as the “consequence of a disease, injury or condition that impairs one or more facets of a person’s ability to perform the daily functions of life
.” While the most trivial illnesses, such as fatigue or the flu, will not constitute a disability, it should be noted that the definition is otherwise very broad and is consistent with the social-political model of disablement. It includes, in addition to the more obvious mobility and sensory disabilities, height, heart conditions, obesity, alcohol and drug dependency, depression, panic attacks, and learning disabilities
.  The disability may be temporary or permanent
.

Any slight inconvenience will not amount to undue hardship.  Rather, the Supreme Court, in landmark decisions such as Central Alberta Dairy Pool
 and Renaud
, has developed a non-exhaustive list of six variables that is used to evaluate undue hardship, albeit in the context of accommodation for the observance of  religious holidays. They are the financial cost, the impact on a collective agreement, problems of employee morale, interchangeability of the work force and facilities, the size of the employer’s operations, and safety
.  The three most commonly used factors are financial cost, the size of the employer’s operations and the impact on a collective agreement
.  In the latter case, one can easily see the potential for conflict between a union’s desire to defend a collective agreement and the duty to accommodate. 


The Politics of Disability Accommodation and Seniority Rights
This very real tension can be illustrated by the decision of Arbitrator Watters in Re Bayer Rubber Inc.
  In this case, the grievor, a member of Communications, Energy and Paperworkers Union (CEP), Local 914,  was a machinist with approximately twenty years of seniority.  As a result of curtailment of work for machinists, he was transferred to a position involving the erection of scaffolding in order to accommodate a more junior co-worker’s disability.  While this did not result in any change in pay, the grievor felt that it was unjust that he had to cease working in his skilled trade and was concerned about the impact of the altered seniority in the event of future layoffs at the company. The union advocated on behalf of the grievor and took the position that reasonable accommodation must not involve more than minor inconvenience to other bargaining unit members.  The employer argued that it was not obliged to create an entirely new position for the disabled co-worker nor was it required to merge a bundle of duties to assign to the disabled worker.  It submitted that given the importance of human rights legislation, it was entitled to keep the disabled employee in the position he already held, notwithstanding that the more senior grievor would consequently have to be transferred
.

Arbitrator Watters held that the employer had failed to engage in a substantial review of other positions that the disabled employee might be able to perform.  Instead, it simply exercised the option that was most convenient to itself, even though there was significant interference with the collective bargaining rights of more senior employees. This was unacceptable as the accommodation process must initially focus on the disabled employee.  The arbitrator held that while disability accommodation may result in interference with seniority rights under a collective agreement, the employer can only take such a significant step after exploring other possibilities that would not impair the collective bargaining rights of other employees.  Since the employer failed to act appropriately in this case, the union’s grievance was allowed
.

This decision clearly struck an appropriate balance between the competing interests of disability accommodation and the centrality of the collective agreement to union-management relations.  Moreover, it is submitted that the union also acted properly. The CEP local in this case demonstrated a willingness to accommodate the disabled worker that was entirely consistent with the social-political model of disablement. It only supported the grievor’s complaint when it was obvious that the employer had made no efforts to accommodate the disabled worker in a manner that would not breach the collective agreement. This is entirely appropriate because it reflects the asymmetrical power relations in the workplace where the employer is the party that governs the workplace with fundamental control over hiring and firing. It should be noted, however, the union’s position that significant interference with the collective agreement rights of other members must take priority over accommodation could be problematic under other circumstances.  Where, for instance, one had an unenlightened union leadership ignorant of disability accommodation issues and a membership that was insensitive to the marginalization and oppression of disabled workers, it is possible that this ideological position could inappropriately be used to block reasonable accommodations with only a minor impact on other employees.   

A similar if more complicated situation occurred in Re Greater Niagara Regional Hospital
.  In that case, the union, Service Employees International Union, Local 204, argued that a nurse from another bargaining unit ought not to be permitted to carry her competitive seniority into the new clerical bargaining unit because of the enormous disadvantage it would impose upon existing employees with respect to job security and promotions. The union was particularly concerned that the clerical nature of the work that its members did made it especially likely that it would be asked to accept disabled employees from other bargaining units.  The employee was transferred because of her physical disability, rendering her incapable of doing any work in her bargaining unit. The union noted that it was willing to waive the strict requirements of the posting provisions under the collective agreement to allow the disabled nurse to obtain the clerical position.  However, it was not willing to allow that work assignment to take place with seniority, even though it probably would mean that the former nurse would soon be laid off
.

The employer argued that the union breached its duty to accommodate the disabled nurse.  It argued that reasonable accommodation of the nurse’s disability must include the transfer of seniority because otherwise the transfer was, in practice, meaningless. It stressed that the nurse was transferred because of her disability and was incapable of performing the essential duties of her old job
. 

The majority of the Board ruled that while the disabled nurse could be accommodated in another bargaining unit, she could not carry over the seniority and consequently gain greater job security.  The majority agreed with the union that it would be an undue hardship to allow her to carry over the seniority.  In fact, it appears that considerable weight was placed on both the harsh economic climate of layoffs in the hospital sector and the debilitating effect of technological change on clerical positions
.  Any compromise solution based on practices used to deal with merging seniority lists to deal with hospital closures was rejected as inapplicable to this fact situation
. Therefore, the union’s grievance was allowed.

In this case, it is submitted that the Board’s ruling was problematic. Whereas in Re Bayer Rubber Inc., the question was the propriety of transferring a more senior co-worker, the requested accommodation in this case involved the transfer of the disabled employee and therefore more weight ought to have been given to the duty to accommodate. The ruling of the Board would make the practical reality of disability accommodation very limited, stripping it of any meaningful significance,  because the accommodated employees must accept transfers without concomitant transfer of seniority rights.  In a weak economy, this is tantamount to equating disability accommodation with a sure ticket to layoff, even though the worker accumulated many years of now worthless seniority in another bargaining unit. It is particularly troubling that weight was given to both the state of the economy and the impact of technological change when assessing the impact on other workers.  One could make a compelling argument that these same factors also are strong evidence for the need to accommodate the disabled worker with full seniority, while also exploring innovative solutions like techniques used to merge seniority lists in other contexts. 

Another interesting problem occurs when an employer insists that there is no available work that meets the disabled employee’s accommodation needs within any unionized bargaining unit.  This situation was analyzed in Re West Park Hospital
.  In this case, a nurse, a member of the Ontario Nurses Association (ONA), injured her back while performing her work duties. She was consequently assigned modified work in a non-union clerical position outside the bargaining unit because no appropriate work could be found within her bargaining unit.  However, this deprived her of the protections of union membership even though her seniority was protected. She then grieved the employer’s determination that her accommodation position was outside the bargaining unit and argued that such a determination violated the collective agreement. The union noted that the arbitral case law was clear that an employee’s union status should only be adversely affected in accordance with the collective agreement. The employer argued that since the grievor willingly accepted the accommodated position and consequently the transfer, she must live with the consequences of the choice even if it is to accommodate a disability
. 

The majority of Board of arbitration held that the involuntary transfer of the grievor outside the bargaining unit constituted adverse effect discrimination on the basis of disability
. However, a differently constituted majority found that the duty to accommodate did not encompass extending bargaining unit status to a worker performing non-union work simply because she had acquired a disability.  In other words, the fact that there was no undue hardship on the employer in extending bargaining unit status was not relevant because the duty to accommodate could not transform the workplace to such a degree
. 

In dissent, Arbitrator Cornish concluded that the Board wrongly failed to consider whether the employer would have experienced undue hardship. The Arbitrator noted that the majority did not address this important question but simply assumed that reasonable accommodation could not extend to the preservation of union representation for employees accommodated in non-union positions.  Having concluded that disabled union members are not automatically disentitled to such representation even if they are assigned positions outside the union, she went on to note that the employer, in fact, had not demonstrated that it would suffer undue hardship
.  Therefore, she would have allowed the union’s grievance.

It would appear that the majority ruling is problematic for advocates of the social-political model of disablement. It focuses narrowly on the fact that the grievor’s seniority was left intact yet ignores how a disabled employee may be especially vulnerable to the machinations of an employer and is therefore particularly in need of union representation. It is submitted that arbitration boards need to be sensitive to the needs of disabled workers to union representation, even if this means the occasional arbitrary extension of representation rights to otherwise non-union positions.  Expansion of union membership is of course in the union’s best interests.

Boundaries on the Duty to Accommodate
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The duty to accommodate is not without limits.  The concept of undue hardship implicitly recognizes that an employer has the right to operate a productive workplace.  In any permanent accommodation, employees must be able to perform the essential duties of the position
. To the extent that trade unions seek the empowerment of workers, these goals may conflict.  For instance, in Re Oxford County Board of Health
, the union, Canadian Union of Public Employees, Local 1146, grieved the dismissal of the grievor. She had worked as a secretary for several years until she developed degenerative disc disease.  She was placed on first short term disability and then long term disability. Eventually, the employer sought to dismiss her and terminate her benefits. The employer argued that the key tests entitling dismissal were met: undue absences in the past and the likelihood that the employee would be absent in the future. Therefore, the employer submitted that it was entitled to dismiss the employee for innocent absenteeism
.

The union argued that the employer had failed to consider the possibility of allowing the grievor to work on a part time basis. Furthermore, the union contended that the employer had not turned its mind to evaluating and applying the factors set out in the Supreme Court’s decision in Renaud, outlined earlier in this paper.  Therefore, the grievor ought not to be dismissed and her benefits ought not to be terminated
.

The majority of the Board held that the union’s grievance ought to be dismissed.  It concluded that the evidence indicated that the grievor was unable to work at all, regardless of accommodations
. For our purposes, the importance lies in the willingness of the union to advocate on behalf of the grievor and explore every possible accommodation that might have permitted her to maintain her employment.  

A successful example of union advocacy in favour of a broad duty to accommodate is Re  Peel Board of Education
.  In this case, a teacher found himself unable to work a full teaching load as a result of multiple sclerosis.  He wanted to work two-thirds of each day while using banked sick leave credits to cover the remaining one-third portion and accordingly filed a grievance.  Upon exhaustion of the sick leave credits, the union, the Ontario Secondary School Teachers’ Federation, District 10, argued that the grievor ought to have access to the long term disability plan. The employer insisted that the grievor’s full time contract be replaced by a part-time one, notwithstanding the negative impact that this would have on his remuneration and pension benefits.  The union argued that there ought to be no distinction between a worker who was ill for an entire day and a worker whose disability required him to use his sick leave credits for a portion of a day. Indeed, to make such a distinction would violate the Ontario Human Rights Code
.

The employer argued that the sick leave provisions were only designed for unpredictable illnesses, rather than the daily use requested by the grievor.  It further submitted that the real problem was the internal regulations of the disability plan that required sick leave to first be exhausted by the beneficiary.  It maintained that it was manifestly unfair to grant the grievor full time status when he was incapable of working on more than a part time basis
.  However, the employer did not attempt to argue that it was undue hardship to grant the grievor full time status.

The majority of the Board held that the union’s grievance ought to be upheld.  It found that the employer must consider that the grievor’s absences from the workplace are a result of a disability.  Furthermore, it is arbitrary to make a distinction between employees who are, for instance, absent for a couple of days per month as a result of disability and the grievor who must absent himself for a portion of each day. The Board also placed weight on the grievor’s many years of service and the fact that the employer was not asked to pay the grievor for work he did not do. Therefore, the Board found that the employer violated both the collective agreement and the Human Rights Code.   The grievor was entitled to use his sick leave for the remaining one-third of the work day until it was exhausted and thereafter was entitled to use long term disability benefits
.

The majority’s decision in this case is an excellent illustration of effective union advocacy to broaden the duty to accommodate in a way that empowers people with disabilities. Whereas a more conservative union might have accepted the employer’s suggestion that the grievor work part-time, the OSSTF fought to have a flexible view of illness adopted to enable the grievor to maintain his full-time status in a manner fully consistent with the social-political model of disablement.  It is this sort of informed and principled advocacy that is needed both in arbitration and in other contexts.
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As this analysis has demonstrated, the disability rights agenda within the OFL and CLC includes a comprehensive set of strategies, including policy development, membership education, increasing representation in union structures, the promotion of employment equity in the workplace, and government relations. The explicit focus on barriers to accommodation and discriminatory practices within the workplace indicates an approach to disability rights within the OFL and CLC that is consistent with the principles of the social-political model of disablement.   By attempting to remove both barriers to employment and to participation within union activities, both organizations are attempting to challenge structural and attitudinal obstacles faced by workers with disabilities.  Further, through union conferences that bring together disability rights activists, and commitments to increase the representation of workers with disabilities within union structures, the disability rights agenda within the labour movement is one based on the empowerment of people with disabilities. The adoption of such initiatives indicates a more general trend of greater inclusivity and membership participation within the Canadian labour movement that is consistent with the proposals for union renewal examined in this paper.  As unions continue to undergo organizational change in the current neoliberal conjuncture, a commitment to greater inclusivity is key to union survival. 

As indicated by the concerns of disability rights activists, however, much more is needed to be done to promote disability rights within Canadian unions.  More specifically, as political empowerment relies on membership participation, the labour movement continues to require strategies to facilitate greater participation of people with disabilities in union activities, such as decision-making events like conventions.  Inclusive practices must not only encourage, but also facilitate, maximum grassroots membership participation through the removal of barriers that may prevent inclusion.  As well, the labour movement must seek to further politicize the issue of disability rights both within its own organizational structure and membership, and within the general public.  This could be accomplished through further coalition work with the disability rights movement and expanded participation in legislative campaigns in the area of disability rights.  As a concrete example, more direct involvement on the part of the OFL in the campaign around the Ontarians with Disabilities Act could assist in this effort.

Strategies of improved representation, and the development of union policies and educational programmes, are not sufficient on their own to challenge the marginalization of workers with disabilities.  As it is through the collective bargaining processes that trade unions maintain their greatest ability to secure protections for and advance the rights of  their members, unions need to adopt and negotiate bargaining proposals that facilitate the integration of workers with disabilities into the workplace, and ensure opportunities for their advancement.
  As indicated in the report on collective bargaining, collective agreement coverage of disability rights is not widespread, particularly in the area of ‘work environment’.
  Thus, a disability rights perspective must be incorporated into collective bargaining strategies.  As membership education and mobilization is central to success in collective bargaining, the development of disability rights collective bargaining strategies would require the inclusion of people with disabilities in the collective bargaining process, and the education of all members as to the importance of such proposals to the union’s overall bargaining agenda.  Thus, this strategy could both promote the inclusion of workers with disabilities in union activities, and facilitate the advancement of disability rights within the workplace.  As collective bargaining in Canada is largely decentralized, this project would have to be taken up by individual unions and their locals, but could be supported through the resources of central bodies like the CLC and OFL.


With respect to arbitrations, the analysis in this paper suggests that unions have used the arbitration process to successfully advance disability rights issues in some cases.  As an advantage, arbitration is relatively quick, at least compared with the interminable delays of the Ontario Human Rights Commission.  There are, however, several drawbacks to solely relying on arbitration.  First, there is no guarantee that arbitrators have significant experience in human rights issues. There is also a tendency for arbitrators to try to find a middle ground compromise, even if it means sacrificing important principles.  Moreover, the financial costs are enormous, forcing cash-strapped unions to select cases to bring forward carefully.  The reality is individual union members have no effective way of challenging union decisions as the union’s statutory duty of fair representation is very narrow, especially with respect to decision-making on whether or not to proceed with arbitrations
.  Thus, while arbitrations have proven useful, unions must also develop other strategies to improve disability rights within the workplace.  

In conclusion, a disability rights agenda within Canadian unions cannot rely upon an ‘either-or’ approach with respect to grievances/arbitrations, and political mobilization.  Political mobilization through union policy, conferences, education, legislative campaigns, and participation strategies is necessary to facilitate greater inclusion within the labour movement.  Unions need to also continue to provide institutional support to disabled workers through grievances/arbitrations.  As well, as discussed above, a disability rights perspective must be incorporated into collective bargaining agendas.  An empowerment strategy combining all of these elements suggests the most promising route to the social transformation that disabled workers desperately need. The fact that complaints about disability accommodation are now among the most frequent in both human rights complaints and union grievances taken to arbitration is indicative of the entrenchment of the social-political model.  The emergence of caucuses of people with disabilities in unions and union federations, and documentation of the systemic problems faced by disabled workers, are also auspicious signs that bode well for future struggles.  Taken together, the efforts documented in this paper suggest a path, however, tenuous, toward social transformation for people with disabilities.

Endnotes
�.. CLC, Conference Recommendations From Workshops, CLC 1st National Disability Rights Conference.  Ottawa: CLC, 2000, at 1.


�.. Craig Heron, The Canadian Labour Movement: A Short History, (Toronto: Lorimer, 1996), at 17.


�.. Conceptions of skill were highly gendered and racialized.  Unskilled workers at this time were often Irish, French, or Asian.  As well, the ‘respectability’ of the crafts were dependent upon gendered divisions of labour, which identified the importance of the ‘male breadwinner’ domestic model.  Thus the craft unions of the time actively worked to prevent the employment of women and immigrant workers. Bryan Palmer, Working Class Experience: Rethinking the History of Canadian Labour, 1800-1991, 2nd Edition, (Toronto: McClelland and Stewart, 1992), at 124; Raelene Francis, Linda Kealey, and Joan Sangster, “Women and Wage Labour in Australia and Canada, 1880-1980”, Labour/Le Travail 38 (Fall 1996): 54 at 67.


�.. Heron, supra note 2, at 36.


�.. For a discussion of postwar labour legislation see Judy Fudge and Eric Tucker, Labour Before the Law: The Regulation of Workers’ Collective Action in Canada, 1900-1948, (Don Mills, ON: Oxford University Press, 2001); Stephen McBride, “Coercion and Consent: The Recurring Corporatist Temptation in Canadian Labour Relations”, in Cy Gonick, Paul Phillips, Jesse Vorst (eds.), Labour Gains, Labour Pains: 50 Years of PC 1003, (Halifax: Fernwood Publishing, 1995), 79 at 80; Heron, supra note 2, at.76; and Palmer, supra note 3,at 278-84.


�.. Labour relations in this period have been described as operating under a system of ‘workers’ consent’, in that unionized workers exchanged their labour and the profits produced from it for a stable labour relations system that allowed them to protect and advance their interests through collective action – organizing, bargaining, and if necessary, striking.  Leo Panitch and Donald Schwartz, The Assault on Trade Union Freedoms: From Wage Controls to Social Contract, (Toronto: Garamond, 1993), at 5.


�.. Bob Russell, “Labour’s Magna Carta?  Wagnerism in Canada at Fifty”, in Cy Gonick, Paul Phillips, Jesse Vorst (eds.), Labour Gains, Labour Pains: 50 Years of PC 1003, (Halifax: Fernwood Publishing, 1995), at 177.


�.. Panitch and Schwartz, supra note 6.


�.. For a discussion of CAW militancy in the 1990’s, see Kim Moody, Workers in a Lean World: Unions in the International Economy, (London and New York: Verso, 1997), at 278; for Quebec labour and ‘defensive accommodation’, see Carla Lipsig-Mumme, “Quebec Labour, Politics, and the Economic Crisis: Defensive Accommodation Faces the Future”, in J. Jenson and R. Mahon (eds.) The Challenge of Restructuring: North American Labour Movements Respond, (Philadelphia: Temple University Press, 1993), at 404.


�.. Ronaldo Munck and Peter Waterman (eds.) Labour Worldwide in the Era of Globalization: Alternative Union Models in the New World Order, (New York: St. Martin's Press, 1999).


�.. Richard Hyman, “Five Alternative Scenarios for West European Unionism,” in R. Munck and P. Waterman (eds.), supra note 10, at 121.  


�.. Munck and Waterman, supra note 10, at xiv.   


�.. Each varies according to its focus of action and its key function, ranging from exclusive representation of occupational elites (the Guild) to campaigning for mass support (Social Movement). Hyman, supra note 11.


�.. See Andrew Ross (ed.), No Sweat: Fashion, Free Trade, and the Rights of Garment Workers, (London & New York: Verso, 1997); Gregory Mantsios (ed.), A New Labour Movement for the New Century, (New York: Monthly Review Press, 1998); Jo-Ann Mort (ed.), Not Your Father’s Union Movement: Inside the AFL-CIO, (London & New York: Verso, 1998); Gay W. Seidman, Manufacturing Militance: Workers’ Movements in Brazil and South Africa, 1970-1985, (Berkeley: University of California Press, 1994).


�..Waterman’s model articulates the need for unions to undertake the following forms of action: to increase worker control over work; to promote shop-floor democracy and anti-hierarchical working conditions; to work with non-unionized workers, other social movements, progressive political organizations, and other progressive partners through informal, flexible, horizontal coalitions; to take up ‘new’ social issues in attempt to transform social relations in all spheres of social life; to become active in educational, cultural, and communications activities; and to promote international worker solidarity. As a cautionary note, he states that these are proposals for change, not rigid requirements that must be adhered to absolutely.  Peter Waterman, “The New Social Unionism: A New Union Model for a New World Order.”  In R. Munck and P. Waterman (eds.), supra note 10, at 247.


�.. Ronaldo Munck, “Labour Dilemmas and Labour Futures.”  In R. Munck and P. Waterman (eds.), supra note 10, 3.


�.. Ana Maria Catalano, “The Crisis of Trade Union Representation: New Forms of Social Integration and Autonomy-Construction”, in R. Munck and P. Waterman (eds.), supra note 10, 27; Andre Gorz, “A New Task for the Unions: The Liberation of Time from Work”, in R. Munck and P. Waterman (eds.), supra note 10, 41.  


�.. Moody sees examples of such tactics in the labour movements of Brazil and South Africa, and argues that such an approach, though generally not the historical norm in advanced capitalist nations, can nonetheless be developed.  In North America, he cites the Teamsters for a Democratic Union as example.  Moody, supra note 9.  See also Kate Bronfenbrenner, S. Friedman, R. Hurd, R. Oswald, and R. Seeber (eds.), Organizing to Win: New Research on Union Strategies, (Ithaca: Cornell University Press, 1998).


        


�.. Tory Mathers, Coalition Building: A Progressive Strategy for Canadian Unions, (Kingston: IRC Press, 2000); Bob Russell, “Re-inventing a Labour Movement?” in W. K. Carroll (ed.) Organizing Dissent: Contemporary Social Movements in Theory and Practice, 2nd Edition, (Toronto: Garamond Press, 1997), 117; Ronnie Joy Leah, “Do You Call Me ‘Sister’?  Women of Colour and the Canadian Labour Movement.”  In E. Dua and A. Robertson (eds.) Scratching the Surface: Canadian Anti-Racist Feminist Thought, (Toronto: Women’s Press, 1999).


�.. Richard Hyman, Industrial Relations: A Marxist Introduction, (London: MacMillan, 1975); Sheila Cohen and Kim Moody, “Unions, Strikes and Class Consciousness Today”, The Communist Manifesto Now: Socialist Register 1998, (Suffolk: The Merlin Press, 1998), 102 at 105.


�.. Anne Forrest “A View from Outside the Whale: The Treatment of Women and Unions in Industrial Relations”, in L. Briskin and P. McDermott (eds.) Women Challenging Unions: Feminism, Democracy, and Militancy, (Toronto: University of Toronto Press, 1993), 325 at 331-2.  See also Gillian Creese, Contracting Masculinity: Gender, Class, and Race in a White-Collar Union, 1944-1994, (Don Mills, ON: Oxford University Press, 1999).  The gender bias of trade unionism is replicated in Canadian postwar labour law, which was developed on the basis of the experiences of full-time, male, blue-collar workers.  The laws are thus inadequate to deal with the specificities of women’s work experiences, particularly those who are employed in new forms of contingent or ‘non-standard’ forms of work.  See Judy Fudge, “The Gendered Dimension of Labour Law: Why Women Need Inclusive Unionism and Broader-based Bargaining”, in L. Briskin and P. McDermott (eds.), Women Challenging Unions: Feminism, Democracy, and Militancy, (Toronto: University of Toronto Press, 1993), 231. 


�.. Julie White, “Patterns of Unionization”, in L. Briskin and P. McDermott (eds.) Women Challenging Unions: Feminism, Democracy, and Militancy, (Toronto: University of Toronto Press, 1993), 191; Canadian Labour Congress, Women’s Work: A Report, (Ottawa: CLC, 1997).


�.. Linda Briskin, “Union Women and Separate Organizing”, in L. Briskin and P. McDermott (eds.), Women Challenging Unions: Feminism, Democracy, and Militancy, (Toronto: University of Toronto Press, 1993), 89.


�.. Linda Briskin and Pat McDermott, Women Challenging Unions: Feminism, Democracy, and Militancy, (Toronto: University of Toronto Press, 1993), 13.


�.. Leah, supra note 19.


�..For a detailed discussion of anti-racist initiatives within Canadian unions, and the limitations of these initiatives, see Ronnie Leah, “Black Women Speak Out: Racism and Unions”, in L. Briskin and P. McDermott (eds.), supra note 24, 157.  


�.. For a discussion of disability rights initiatives in the British labour movement see Jill Humphrey, “Self-organize and Survive: Disabled People in the British Trade Union Movement”, Disability and Society, 13, 4: 587, 1998.  For recommendations on how links could be developed between the Canadian disability rights movement and the Canadian labour movement see Derek Fudge and Patty Holmes, Together for Social Change: Employing Disabled Canadians, (Ottawa: NUPGE/COPOH, 1983).


�.. Leah, supra note 19 at 111.


�. Jerome E. Bickenbach, Physical Disability and Social Policy (Toronto: University of Toronto Press, 1993), at 62-63.


�.  Fudge and Holmes, supra note 27 at 54. See also Joseph P. Shapiro, No Pity: People with Disabilities Forging a New Civil Rights Movement (New York: Times Books, 1993), at 158-165.


�. Marta Russell and Ravi Malhotra, “The Political Economy of Disablement: Advances and Contradictions,” in Leo Panitch and Colin Leys, eds, Socialist Register 2002 (New York: Monthly Review Press, forthcoming).


�. Bickenbach, supra note 29, at 94-95.


�.  Ibid., at 101.


�.  Ibid., at 121.


�.  Ibid., at 127.


�.  James I. Charlton, Nothing About Us Without Us: Disability Oppression and Empowerment (Berkeley: University of California Press, 1998), 138-139.  See also Helena Katz, "Personal Empowerment:  Toward Full Integration and Participation," Abilities 17 (Winter 1993):  58.


�.. Leah supra note 19 at 111.


�.. OFL, A Brief Overview of Ontario Federation of Labour Policy Positions Relating to the Needs of Persons with Disabilities, (Toronto: OFL, 2001).


�.. Fudge and Holmes, supra note 27 at 124.


�. Interview, CLC Representative 1.


�.. OFL, supra note 38.


�.. OFL, Statement on the Employment of the Disabled, (Toronto: OFL, 1981).


�.. OFL, supra note 38.  This paper built upon the OFL’s 1982 Statement on Women and Affirmative Action, which called for legislation to end gender segregation.  The 1987 paper included aboriginal peoples, people with disabilities, and visible minorities.


�.. OFL, supra note 38.  


�.. Fudge and Holmes, supra note 27 at 134.


�.. OFL, supra note 38.


�.. Havi Echenbberg, Economic and Social Participation: Income and Other Supports for People with Disabilities, (Ottawa: CLC, 2000) at 1.


�.. Ibid.


�.. CLC, supra note 1, at 1.


�. Public Service Alliance of Canada, Access ‘99: Taking Our Place II


Montreal: Public Service Alliance of Canada, 1999.


�.. Interview, CLC Representative 1.


�.. OFL, supra note 38.  The 1985 statement was endorsed again in 1989.


�.. OFL, Making It Happen, Employment Equity for Persons with Disabilities – A Guidebook for Shop Stewards and Union Personnel, (Toronto: OFL (not dated)).


�.. Interview, OFL Representative 1.


�.. Cindy Wiggins, Disability Provisions in Collective Agreements in Canada, (Ottawa: CLC, 2000).  The study is based on an analysis of collective agreements in workplaces of 500 or more in provincial jurisdictions, and 200 or more in the federal jurisdiction.  In total, this includes 1,070 collective agreements, covering 2,244,222 workers.  Wiggins also assessed collective agreement provisions for employer contributions to disability benefits


�.. Ibid. at 5.


�.. Ibid. at 7.  Approximately 29% of collective agreements indicate a ‘willingness’ on the part of the employer to transfer or train an employee with a disability incurred in the workplace.  However, the concept of ‘willingness’ is not clearly defined.


�.. Ibid. at 26.


�.. Ibid. at 27.


�. Interview, CLC Representative 2.


�.. Interview, OFL Representative 2.


�.. Interview, CLC Representative 1.


�.. Interview, OFL Representative 2.


�.. Interview, CLC Representative 1.


�. The current provincial government pledged to enact an ODA in its first mandate, which began in 1995.  Now it its second mandate, a completed act has still not been developed. 


�.. Interview, OFL Representative 1.


�.. OFL, Preventing and Removing Barriers for Ontarians with Disabilities – A Discussion Paper, (OFL: Toronto, 1998), at 7.


�.. CLC, supra note 1, at 2-4.


�.. Interview, CLC Representative 1.


�. Michael Lynk, “The Duty to Accommodate in the Canadian Workforce,” in Conference Proceedings of the Centre for Labour-Management Development January 2001 Conference.  Winnipeg: Centre for Labour-Management Development, at 5.


�.  Ibid., at 6.


�. Ibid., at 5.


�. Central Alberta Dairy Pool v. Alberta (Human Rights Commission), [1990] 2 S.C.R. 489.


�. Central Okanagan School District No. 23 v. Renaud, [1992] 2 S.C.R. 970. 


�. Lynk, supra note 70, at 7.


�. Ibid.


�. (1997), 65 L.A.C. (4th) 261 (Watters).


�. Ibid. 


�. Ibid., at 285.


�. (1995), 47 L.A.C. (4th) 366 (Brent).


�.  Ibid., at 378.


�.  Ibid., at 374.


�.  Ibid., at 378.


�.  Ibid., at 379.


�.  (1996), 55 L.A.C. (4th) 78 (Emrich) .


�. Ibid.


�. Ibid. at 114. Note that since this decision, the Supreme Court has abolished the confusing and arcane distinction between adverse effect and direct discrimination in favour of a more practical test.  See British Columbia (Public Service Employee Relations Commission) v. BCGSEU, [1999]  3 S.C.R. 3.  


�. Ibid., at 117.


�.  Ibid., at 120-123.


�. Lynk, supra note 70, at 17. 						


�. (1999), 81 L.A.C. (4th) 268 (Howe).


�. Ibid., at 275.


�. Ibid., at 277.


�. Ibid., at 279.


�. (1998), 73 L.A.C. (4th) 183 (Albertyn)


�. Ibid., at 198-201.


�.  Ibid., at 201-204.


�.  Ibid., at 224.


�.  Sample contract language is provided in Wiggins, supra note 55, at 31.


�.  Further, as the report only covered large workplaces, an assessment of small workplaces is also needed.


�.  “The Duty of Fair Representation - What Does It Mean?” Ontario Labour Relations Board Information Bulletin No. 12 (2001), 


http://www.gov.on.ca/lab/olrb/eng/infbul/infbul12.htm, accessed, June 9, 2001.









- 194 - 

